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Disclaimer 

 

***UPDATE*** This report has been produced by Powehaus Consultancy (PHC) and is intended for the sole and exclusive use of 
the instructing client. The report shall not be distributed or made available to any third party or published, reproduced or referred 
to in any way without the prior knowledge and written consent of PHC. The report does not constitute advice to any third party 
and should not be relied upon as such.  PHC accepts no liability or responsibility for any loss or damage to any third party arising 
from that party having relied upon the contents of the report in whole or in part.  



 

 
APPEAL STATEMENT  
JOB NO: 082 
REF: THE SLAUGHTERHOUSE AND LAND ADJACENT CUCKOO HILL   1 

 

CONTENTS 
 

1.0 INTRODUCTION ........................................................................................................................... 2 

Mode of Appeal ........................................................................................................................... 4 

2.0 SITE BACKGROUND ................................................................................................................... 5 

3.0 DEVELOPMENT PLAN AND OTHER MATERIAL CONSIDERATIONS .................................... 6 

4.0 THE APPEAL SCHEME ............................................................................................................... 7 

5.0 APPEAL STATEMENT OF CASE ................................................................................................ 8 

(i) Significant impact on the residential amenity of White Horse House, due to the scale of 
Plots 5 and 6 and proximity of the plots to White Horse House ........................................... 9 

(ii) Significant Harm to the Character of Bures St Mary Conservation Area ................ 12 

(iii)      Significant impact on the Setting of White Horse House ......................................... 15 

6.0 CONCLUSIONS .......................................................................................................................... 17 

 
APPENDICES 
 
(sent to the Planning Inspectorate separately to this document) 
 
Appendix 1: Decision Notice for application ref. DC/18/00929, dated 2 August 2018 

Appendix 2: Committee Report for application ref. DC/18/00929, dated 25 July 2018 

Appendix 3: List of Approved Drawings for application ref. B/14/01103 

Appendix 4: Appeal Reference APP/Z1510/C/02/1097375 and APP/D0840/C/14/2215422 

Appendix 5: Cover Letters for CLEUDS 

Appendix 6: Correspondence from PowerHaus Consultancy to the Council regarding Plots 1-4  

Appendix 7: Survey Undertaken by J Taylor Site Surveying Ltd 

Appendix 8: Committee Report for application ref. B/14/01103  

Appendix 9: Bures St Mary Conservation Area Appraisal (2007) 

Appendix 10: Consultation Response from Council Heritage Officer on application ref. B/14/01103  

 

  



 

 
APPEAL STATEMENT  
JOB NO: 082 
REF: THE SLAUGHTERHOUSE AND LAND ADJACENT CUCKOO HILL   2 

 

1.0 INTRODUCTION  

1.1 This Statement of Case (“SoC”) has been prepared by PowerHaus Consultancy on behalf of The 

Stemar Group Ltd (“the Appellant”) in relation to an appeal (“the Appeal”) under Section 78 of the 

Town and Country Planning Act 1990 against the refusal of planning permission by Babergh 

District Council (“the Council”) for the application made under Section 73 of the 1990 Act to amend 

the planning permission Ref. B/14/01103/FUL/AS granted by the Council on 13 February 2015 

(“the Implemented Permission”).  

1.2 The SoC relates to the site known as ‘The Slaughterhouse and Land Adjacent, Cuckoo Hill, Bures 

St Mary, Suffolk’ (“the Site”). The full description of development for the s73 application is 

contained within the decision notice dated 2 August 2018 (Appendix 1). 

1.3  The s73 application was refused by the Council’s planning committee on 25 July 2018 following 

an officer recommendation for refusal (the committee report is at Appendix 2). The notice 

contains one long reason for refusal, the key points of which are summarised below:  

i) Significant impact on the residential amenity of White Horse House, due to the scale 

of plots 5 and 6, and proximity of the plots to White Horse House;  

ii) Significant harm caused by plots 5 and 6 to the character of Bures St Mary 

Conservation Area including failure to preserve or enhance it ; and  

iii) Significant impact caused by plots 5 and 6 on the setting of White Horse House.  

1.4 The Appellant’s case is that the development ‘as built’ fully accords with the Implemented 

Permission: namely that it has been constructed in accordance with the approved drawings (the 

list of approved drawings is at Appendix 3). In any event, any differences alleged by the Council 

are minor and are within reasonable construction tolerances and therefore have no material effect 

on residential amenity and heritage assets. Accordingly, there is no justifiable reason for why the 

Council chose to refuse the s73 application. It had been submitted to regularise the alleged minor 

changes at the request of the Council and not because the Appellant thought it was required. 

Importantly, the s73 application was only intended to regularise the minor changes and was not 

intended to be a fresh application for the entire development. But this is how it was treated by the 

Council, which then used the opportunity to refuse permission for the entire scheme 

notwithstanding that it was only concerned with Plots 5 and 6. The Council refused to split its 

decision which it was formally invited to do to avoid refusing permission for every plot. 

1.5 The law holds that a planning permission relates to everything within the red line of the application 

site boundary unless something outside the boundary is expressly incorporated or referenced by 

condition or planning obligation into it. In this case, nothing is referenced outside the application 

site boundary.  

1.6 No absolute spot heights or relative heights to features within or outside of the Site were shown 

on any of the permitted drawings of the Implemented Permission. In addition, no conditions were 
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attached to the Implemented Permission which placed any restriction on slab heights, ground 

floor levels or comparative building heights to neighbouring buildings. 

1.7 Attention is drawn to the decision letters concerning 45/47 High Street, Earls Colne, Colchester, 

CO6 2PB (APP/Z1510/C/02/1097375) and land adjacent to Breakers, Penwerris Rise, Praa 

Sands, Penzance (APP/D0840/C/14/2215422) (see Appendix 4). Both appeals show that the 

amount of made-up ground below the approved houses was a matter for the builder and within 

the scope of the consent where the land is sloped where there is no specific slab height restriction 

specified by planning condition. The appeals show that there was no restriction on the level of 

under build permitted and thus a builder is entitled to lay out the buildings on level ground to 

accord with what best suited a site.  

1.8 The same unrestricted circumstances apply to this Appeal. It is clear that the dwellings have been 

lawfully implemented (all pre-commencement conditions discharged) and in accordance with the 

approved drawings of the Implemented Permission.  

1.9 To evidence this position, PowerHaus Consultancy submitted on behalf of the Appellant, five 

Certificates of Lawful Existing Use or Development (CLEUDs) for each of the plots (Plots 1 and 2 

are treated as one) on 19 September 2018. These have not yet been determined by the Council 

but are due to be determined by 28 November 2018. The CLEUDs provide factual evidence to 

demonstrate that the development has been constructed in accordance with the approved plans. 

The cover letters for each CLEUD are attached at Appendix 5. 

1.10 This Appeal is therefore submitted on a without prejudice basis as the s73 application was only 

submitted at the request of the Council, which has failed to understand correctly what it had 

granted within the Implemented Permission. The evidence provided within the CLEUD 

applications clearly demonstrates that the dwellings were constructed in accordance with the 

permitted drawings and/or within reasonable construction tolerances. 

1.11 It should be noted that the reason for refusal (and the officers’ report to committee) relate solely 

to Plots 5 and 6 of the development. Accordingly, the Appellant has sought confirmation from the 

Council, via emails of 24 August, 12 and 24 September 2018 (Appendix 6), that the reason for 

refusal of the s73 application does not relate to Plots 1-4 and that therefore this Appeal should 

only concern Plots 5 and 6. Other than acknowledgement of receipt of the emails, no formal 

response to these requests has been received by the appellant. This unreasonable behaviour will 

form part of the basis for a costs’ application – see further below.  

1.12 In accordance with PINS good practice guidance, the Appellant has also sought to limit the scope 

of the appeal case and has prepared a draft Statement of Common Ground (SoCG) and submitted 

it on 28 September 2018 to the Council for comment and/ or agreement. To date the Council has 

not responded. The same point about costs is made as above. 

1.13 As the Appellant’s case is that the development has been built in accordance with the approved 

plans and the evidence relied upon concerning these plots is presented in the covering letters 

submitted for each of the separate CLEUDs relating to plots 1-4 (Appendix 5). However, if the 
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Council raises additional evidence on Plots 1-4 during the course of the Appeal, the Appellant 

reserves the right to amend its SoC to include any necessary additional submissions concerning 

these plots. Such confirmation is still sought from the Council either expressly or through the 

positive determination of the CLEUDs, which would save significant time and cost in preparing 

this Appeal and would sensibly reduce the topics actually in dispute for an inspector determining 

the appeal.  

Mode of Appeal 

1.14 Given the extent of the discussions between the parties during the determination of the s73 

application and the level of detail required to accurately and comprehensively put forward the 

case that the development has been built in accordance with the permitted plans, the Appellant 

requests a hearing.  

1.15 This will give both parties sufficient opportunity to set out their cases and to discuss the details of 

the application that support their positions before the inspector. This could also be achieved 

through cross-examination but being proportionate a discussion of the comparison of what was 

approved and what has been built should be sufficient. The essential evidence concerns 

measurements and scaling off plans (as no electronic versions of relevant documents exist). As 

experts are providing this evidence there should be no need for evidence on oath but there is a 

dispute between the parties as to what these measurements are and what they mean. The written 

representations procedure, because it allows no oral discussion or representations, is therefore 

completely inappropriate. The Appellant has also provided appeal decision letters to the Council 

and submissions will need to be made on these previous appeals. There will also be legal 

argument concerning interpreting planning consents. The Council has not engaged with any legal 

analysis or responded to the decision letters relied upon.  

1.16 This SoC sets out the Appellant’s case as to how the development ‘as built’ has been constructed 

in accordance with the Implemented Permission (as demonstrated in the submitted CLEUDs), 

why the decision notice reason for refusal only relates to Plots 5 and 6, and in any event, why the 

Implemented Permission has been lawfully implemented. As the Council refused the s73 

application, this SoC demonstrates that the lawfully implemented scheme accords with the 

National Planning Policy Framework (NPPF), National Planning Practice Guidance (PPG) and 

current local planning policy. The SoC has been prepared in line with Annexe J of The Planning 

Inspectorate (PINs) Procedural Guide Planning Appeals – England, dated 26 September 2018.  
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2.0 SITE BACKGROUND 

2.1 Details relating to the location and description of the Site and the surrounding area are provided 

in full within the Draft SoCG including: 

• Description of the Site and the surrounding area; 

• Relevant planning policy designations for the Site; and  

• Summary of the relevant planning history for the Site.  

2.2 Further details are therefore not included and the inspector is referred to the draft SOCG. 
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3.0 DEVELOPMENT PLAN AND OTHER MATERIAL CONSIDERATIONS 

3.1 A complete account of the development plan documents and other material considerations 

relevant to the determination of this appeal is contained within the Draft SoCG including: 

• List of relevant adopted the Council development plan documents;  

• List of other material considerations (e.g. NPPF etc);  

• Review of emerging planning policy documents and their status; and  

• Review of the status of existing the Council housing supply position.  

3.2 No further details are therefore set out and the inspector is referred to the draft SoCG. 
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4.0 THE APPEAL SCHEME  

4.1 Full details of the appeal scheme are provided within the Draft SoCG. A summary of these details 

is set out below:  

• The Implemented Permission involved the demolition of existing buildings and the 

erection of 6 no. residential dwellings with associated vehicle access and car parking;  

• All constructed dwellings are two-storeys and comprise the following housing mix; 2 

no. semi-detached x two bedroom houses; 2 no. semi-detached (linked only by their 

garages) x three bedroom houses; and 2 no. detached x three bedroom houses; 

• Paragraph 4.4 of the SoCG sets out the approved dimensions of the dwelling houses 

relevant to the Implemented Permission.  

• The list of minor material amendments sought as part of the s73 application are 

contained at paragraph 4.8 of the SoCG. 
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5.0 APPEAL STATEMENT OF CASE  

5.1 The starting point for the Appellant’s case is, first, that the Council has failed to assess the 

implemented development against the Implemented Permission, including the approved drawings 

and conditions of the consent. Any consideration of the development must relate to everything 

within the red line of the application boundary. There is nothing within the Council’s report to 

committee that makes this assessment. The Council has not therefore considered correctly 

whether the implemented development has breached any part of the planning permission. 

5.2 Secondly, the differences alleged to by the Council between the Implemented Permission and the 

development ‘as built’ are minor and are within reasonable construction tolerances. Accordingly, 

the Council had no justifiable reason for refusing the s73 application.   

5.3 Thirdly, the Appellant’s response to the Council’s reason for refusal is on a ‘without prejudice’ 

basis as there is considered to be no breach of the Implemented Permission for the reasons 

previously explained. 

5.4 The approved drawings (Appendix 3) to the Implemented Permission do not contain any written 

dimensions, nor are there any ground or pavement levels, nor is the slab level or dpc shown. A 

thick black line denotes ground level in the individual plot elevation and layout drawings. There 

are no electronic versions of these documents either so no CAD analysis can be directly made 

from the approved plans. Only prints from scans of hard copies are available.  

5.5 The site levels drawing (3368:24) is as elusive and unhelpful on these same points. As 

demonstrated in each of the separate CLEUD applications, the degree of inaccuracies on the site 

levels drawing (the scale of proposed new plots and distance from the boundary with White Horse 

House), compared to the site layout drawing (3368:18 Rev G) and individual plots elevation and 

layout drawings, mean that it has not been remotely possible to implement the development in 

accordance with this plan.  

5.6 The Council was clearly aware of the sloping nature of the Site, which is obvious from any visual 

inspection and familiarity with the Site. It is also plain from the approved cross-section drawing 

3368:24. Nonetheless, there is nothing on that cross-section that gives any indication to control 

ground levels pertaining to the individual houses. 

5.7 The scale of this drawing (3368:24) at 1:200 is an indicative scale and not one that a builder would 

rely on to construct a development. Scaling the house shown nearest to White Horse House (plot 

5/6 – it is not clear which one as it is not accurately reflective of the permitted house designs) 

clearly indicated that it could not be the approved Plot 5 or 6 houses, as the ridge height of the 

house scales at 7m (as opposed to 8.5/6m on each of the plot layout and elevation plans at a 

scale 1:100). 

5.8 This is unsurprising as the site levels drawing predates the subsequent design. The former is 

dated September 2004 (with no revisions) and the latter drawings 2010, December 2014 and 

January 2015. It is therefore not remotely possible for a builder to implement the permitted 

development in accordance with Sections drawing 3368:24 as it predates the detailed and more 
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accurate permitted drawings. It therefore cannot be given any weight in controlling the 

development permitted. It also pre-dates all other permitted drawings by some six to eleven years. 

Council’s Reasons for Refusal 

5.9 The Decision Notice (2 August 2018) to the Appeal application contains one long reason for 

refusal. The full wording of the reason for refusal is contained in Appendix 1.  

5.10 For the purposes of the SoC, the reason for refusal is broken down into the following three issues:  

(i) The significant impact on the residential amenity of White Horse House, due to the 

scale of plots 5 and 6 and proximity of the plots to White Horse House;  

(ii) The significant harm of plots 5 and 6 to the character of Bures St Mary Conservation 

Area including failure to preserve or enhance it; and  

(iii) The significant impact of plots 5 and 6 on the setting of White Horse House.  

5.11 Each of these issues is examined below. 

(i) Significant impact on the residential amenity of White Horse House, due to the 

scale of Plots 5 and 6 and proximity of the plots to White Horse House 

5.12 The Decision Notice alleges that the s73 application would result in significant harm to the 

residential amenity of White Horse House (WHH) as: 

a) The ground level of Plot 6 is raised beyond what is approved; and  

b) The consequent rise in finished floor level (FFL) of Plot 6. 

5.13 The starting point of course must not be a de novo consideration of the development of the plots 

starting as it were from a cleared site. Rather the starting point must be the incremental difference 

with what could lawfully be erected and what is now sought since what is already and relatively 

recently approved must be deemed acceptable in all respects. It will be appreciated that this is 

without prejudice to the Appellant’s position that what has been built is in full compliance with the 

Implemented Permission anyway. In other words, if the inspector agrees that what has been built 

is not materially different (if at all) to what was approved then, logically, there can be no reason 

to refuse consent for what the Council has approved. If, however, the inspector thinks there are 

changes that go beyond reasonable planning tolerances then he must consider those changes 

by reference to what can lawfully be erected under the Implemented Permission. 

5.14 Turning therefore to the first two points above, full weight must be given to the lack of specified 

ground levels within any planning conditions or on any of the approved drawings to the 

Implemented Permission.  This means that the Council should not be concerned about ground 

levels or heights unless it can demonstrate a material difference between what is approved and 

what has been built. Also, given the scale of inaccuracies on the approved site levels drawing 

(3368:24), the fact it greatly predates the later approved design drawings, and the inability to 

implement the approved development in accordance with this plan, it cannot be given any weight 

in controlling the development permitted.  
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5.15 During construction of the development, work was undertaken to prepare the ground level of the 

plots to ensure the properties had appropriate slab levels and that the slabs for each plot were 

level. Where material was filled in to remove the slope, this is known as ‘under build’ and is herein 

referred to by this term. This is standard practice and the builder was entitled to prepare the site 

to set out the plots on level ground according to what best suited the site. 

5.16 The Council, in determining the s73 application, has not accounted for the under build in its 

calculation of the various site levels. Reference should be made to the appeal decision letters 

mentioned previously at Earls Colne and Praa Sands (Appendix 4). They show that the amount 

of made-up ground below houses is a matter for the builder and within the scope of the consent 

where land is sloped and there is no specific slab height restriction. 

5.17 Using the results of the survey undertaken by J Taylor Site Surveying Ltd (JTSS) (Appendix 7) 

shown in Table 5.1 below, it is evident that the level of under build for Plot 6 is approximately 0.5 

to 0.7m. In line with the aforementioned appeals, this is considered an appropriate level of under 

build. Given the inaccuracies in the site levels and the lack of finished floor levels, it is considered 

that the under build was within reasonable construction tolerances.  

5.18 In addition, Table 5.1 demonstrates that the actual height from the finished floor levels to the ridge 

of Plot 6 is 8.452m. The approved height scales at 8.5m of the lowest measurements from the 

plan – see 5.20 below.  

Table 5.1: Comparison of Existing, Permitted and Finished Floor Levels for Plot 6 

Status 
Existing Floor 

Level 

Finished Floor 

Levels 

(surveyed) 

Height to Eaves 

soffit from 

Finished Floor 

Levels (surveyed) 

Height to Ridge 

from Finished 

Floor Levels 

(Surveyed) 

Application 

Drawings 

Topographical 

Survey Dwg.430-

1 July 2003 (NOT  

APPROVED 

DRAWING) 

Preliminary 

Layout Proposal 

Approved Dwg. 

3368:18 Rev G 

House Type C 

Plans & 

Elevations Plot 6 

Dwg 3368:21A 

Rev A 

House Type C 

Plans & 

Elevations Plot 

6 Dwg 

3368:21A Rev 

A 

Permitted 32.65 – 32.99 

NO ON SITE 

LEVELS 

SHOWN 

5m 8.5 m 

Implemented  

33.909 

(Surveyed 

JTSS) 

4733mm 

(surveyed JTSS) 

8452mm 

(surveyed 

JTSS) 

 

c) Increase in height of plots 5 and 6 
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5.19 As outlined in Section 1 and reiterated above, none of the approved drawings or conditions 

attached to the Implemented Permission require compliance with any stated slab heights, ground 

floor levels or comparative building heights to neighbouring buildings. The same point above is 

made again concerning the need to consider only the impact of the differences (if any) between 

what is approved and what has been built. 

5.20 Looking at the approved plans showing the elevations of Plots 5 and 6 (the designs are handed 

so Plot 5 is a mirror of Plot 6), the height of the roof from the bottom line of the drawing (equating 

to external ground level) to the ridge varies as follows: 8.5m, 8.6m and 8.8m. The drawings are 

copies of what is approved from the Council’s records as originals do not exist. The architect who 

drew them has retired and cannot be found. However, the drawing has a scaled measurement on 

it for reference and when we checked this against a scale ruler the print-out scales correctly.  

5.21 The variations in height is therefore simply a function of drafting quality. However, the differences 

are within reasonable construction tolerances and therefore are considered minor and are of no 

material effect on the residential amenity of the neighbouring properties. Accordingly, the Council 

had no justifiable reason to refuse the s73 application.  

5.22 The sections drawing at a scale of 1:200 is an indicative scale and not one that a builder would 

rely on to construct a development. Scaling the house shown nearest to WHH clearly indicates 

that it could not be the approved Plot 6 house as the ridge height of the house scales at 7m (as 

opposed to 8.5 m on 3368:21A Rev. A, scale 1:100). 

5.23 This is unsurprising as the section drawing predates the subsequent design. The former is dated 

September 2004 (with no revisions) and the latter January 2015 (when Rev. A was made). It is 

therefore impossible for a builder to implement the permitted development in accordance with site 

levels drawing 3368:24 as it predates the detailed and more accurate permitted drawings 3368:18 

Rev G and 3368:21A Rev. A. 

5.24 The same applies for Plot 5, which, by virtue of the inaccuracies of the section drawing, could not 

have possibly been constructed in accordance with this drawing.  

5.25 This means that when constructing Plots 5 and 6 the builder was entitled to layout the plots on 

level ground according to what best suited the site. Reference should be made again to the appeal 

decision letters at Earls Colne and Praa Sands (Appendix 4) to demonstrate that the amount of 

made-up ground below the houses is a matter for the builder and within the scope of the consent 

where land is sloped and there is no specific slab height restriction. The amount of under-build 

for both plots is about 0.5m to 0.7m. This is acceptable and is consistent with the approach of the 

appeal inspectors. 

5.26 The buildings have therefore been constructed in accordance with the approved drawings from 

the Implemented Permission. Any minor differences are within reasonable construction 

tolerances and in any event, have no material effect on residential amenity.  

d) Relocation of Plot 5 closer to southern boundary 
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5.27 The JTSS survey shows (Appendix 7) that Plot 5 has pivoted (from the south west) between 

approximately 0.7m (south eastern corner) and 0.5m (south western corner) from the boundary 

of 6 and 7 Cuckoo Hill (JTSS Survey), which still leaves the house at a greater distance to the 

boundary than shown on the permitted Preliminary Layout drawing 3368:18 Rev G.  

5.28 Whilst there is some degree of movement, on average the plot has moved approximately 0.6m 

from the approved drawing which is within reasonable construction tolerances. Plot 5 has clearly 

therefore not been “relocated” as the Council alleges. This is an exaggeration and is misleading. 

Accordingly, the slight movement is not harmful to the amenity of WHH due to it still being located 

in or very near to its approved location.  

5.29 In addition, the Council accepted in the committee report for the Implemented Permission 

(Appendix 8) dated 11 February 2015 that the dwelling had been “carefully positioned and 

designed” (paragraph 56) to result in no unacceptable overlooking. It is therefore specious for the 

Council to suggest that the building as constructed (in accordance with the approved drawings) 

would result in unacceptable harm to the amenity of WHH.  

5.30 The Appellant notes that the s73 Decision Notice cites the “relocation of Plot 5 closer to the 

southern boundary” as a factor in the alleged impact on amenity of 6 and 7 Cuckoo Hill. However, 

paragraph 6.11 of the committee report for the s73 application unequivocally states that the 

purported movement of Plot 5 does not result in any adverse impact on amenity.  

5.31 By virtue of the above, it is clear that the dwelling, as constructed, has been built in accordance 

with the approved drawings of the Implemented Permission. The dwelling cannot therefore result 

in the alleged overlooking by virtue of the fact that the Council must have considered any impact 

on amenity as part of its original assessment for the Implemented Permission. As permission was 

granted, it is clear that the Council considered there to be no risk of impact or other harm to 

residential amenity.  

5.32 Accordingly, the minor changes contained within the s73 application represent changes which 

were within reasonable construction tolerances and do not have a material effect on the 

residential amenity of the surrounding properties. The Appellant thereby refutes the claims by the 

Council that the development results in harm to residential amenity of White Horse House.  

(ii) Significant Harm to the Character of Bures St Mary Conservation Area  

5.33 Part (ii) of the reason for refusal, claims that Plots 5 and 6 will be “unduly prominent” resulting in 

harm to the character of the Bures St Mary Conservation Area. This prominence is said to arise 

as a result of the height of the two plots and their proximity to neighbouring buildings. 

Consequently, the Council claim the development would fail to accord with paragraph 196 of the 

NPPF.  

5.34 We dispute this conclusion. The approved plans at a scale of 1:100 for Plots 5 and 6 approve 

houses with a ground to ridge height of 8.5/8.6 metres which is the height of the implemented 

dwellings, as explained above. The appeal site is clearly on a hill and therefore it is nonsense to 
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suggest that the permitted dwellings would be similar in height to WHH and 5 and 6 Cuckoo Hill 

which are located on a lower contour level on Cuckoo Hill and below the appeal site.  

5.35 The Council’s own Bures St Mary Conservation Area Appraisal (2007) (Appendix 9) references 

the undulating terrain within the conservation area, particularly noting that in the north east the 

High Street “sweeps around a tight right hand bend ascending the hill, not really opening up until 

the junction where Sudbury Road and Cuckoo Hill meet”. In fact, the entire section of the appraisal 

titled ‘Hierarchy of Spaces’ describes the ad hoc, piecemeal nature of the layouts of buildings 

within the conservation area and the rises and falls of the land.   

5.36 The demolition of the former slaughterhouse industrial buildings was commended by the Council’s 

Heritage Officer in the consultation response as a positive benefit to the conservation area 

(Appendix 10). Paragraph 47 of the committee report for the Implemented Permission states that 

the design and configuration of the units “would enhance the character of the Bures St Mary 

Conservation Area”. The committee report also states: “The 6 no. dwellings and associated 

garages proposed on the application site are considered, by planning and heritage officers, to be 

of ‘traditional’ form and appearance which would utilise materials from the local palette. The 

design of the dwellings with their simple forms, narrow roof spans and detailing (including 

chimneys, steeply pitched roofs and the use of natural materials are reflective of the local 

vernacular and are considered acceptable at this location within the village conservation area. 

The proposed layout of the site is considered acceptable and one that respects the pattern of 

existing development in the vicinity of the site.” 

5.37 The s73 application maintains the same number, design and layout of the units of the permitted 

development. Implementation of the development required the creation of level platforms 

achieved by the under build, which any developer interpreting a planning consent and approved 

drawings has to take into account. As there are no conditions controlling these factors within the 

Implemented Permission, there are no limitations to creating the finished floor levels in 

accordance with the position of the site on a rolling hillside.  

5.38 As outlined above, it is the view of the Appellant, as substantiated by the relevant appeal decisions 

(Appendix 4), that the level of under build is within a reasonable range and therefore the 

construction of the dwellings represents lawful development.  

5.39 Plots 5 and 6, as constructed, do not diverge from the approved drawings from which the Council 

concluded would enhance the conservation area. The differences in height and positioning of the 

plots alleged to by the Council are minor and are within reasonable construction tolerances, 

therefore having no material effect on the conservation area. Accordingly, there is no justifiable 

reason for the Council to refuse the s73 application. Following the Council’s own conclusion, the 

development does not result in harm to the character of the conservation area. Instead it does 

not just preserve the conservation area but rather enhances it.  

5.40 The implemented consent substantially enhances the conservation area by the removal of poor 

quality characterless industrial buildings built hard on the boundaries of the site particularly close 
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to WHH and 5 and 6 Cuckoo Hill. The houses are constructed in accordance with the permitted 

materials and designs, which have not altered. The development both preserves and enhances 

the conservation area. The Council identifies the typical intimate relationships prevalent in the 

conservation area. The permitted and implemented scheme wholly reflects this prevailing 

characteristic. 

5.41 The decision notice for the s73 application also suggests that the buildings would look “unduly 

prominent” in autumn and winter when trees are bare. It is important to confirm that the 

Implemented Permission was found by the Council to have no impact on trees as no trees have 

been nor are to be removed and there are no trees near to Plots 5 and 6. The proposed garden 

planting would instead enhance the conservation area. Furthermore, as both plots have been built 

in accordance with the Implemented Permission, BDCs comment on trees is not a relevant 

consideration. Again, therefore, the Council’s stated position is specious.  

5.42 In summary, as the Council found the Implemented Permission to be an enhancement of the 

conservation area, the same must apply to the lawfully implemented dwellings, as built, given 

their complete accordance with the approved drawings. On this basis, there cannot be any harm 

to the conservation area from the development. Accordingly, the development accords with the 

three criteria of paragraph 192 of the NPPF as follows: 

• Plots 5 and 6 (and for that matter plots 1-4 also) preserve and enhance the Bures 

Conservation Area by reflecting the materials, characteristics and layout prevailing 

in the area; 

• The removal of industrial buildings and replacement with well-designed and 

executed houses, reflective of the prevailing character of the conservation area, 

ensures that it sustains and conserves the character of the conservation area and 

contributes to the economic vitality of the village; and 

• The removal of industrial buildings and replacement with well-designed and 

executed houses as permitted, makes a positive contribution to local character and 

distinctiveness of Bures St Mary as identified in the Conservation Area Appraisal. 

5.43 The balancing exercise conducted by the Council fails to correctly assess the overall positive 

contribution of the Implemented Permission to the conservation area as it fails to assess the 

permitted development as the first test. 

5.44 In this case, the public benefits arising to weigh against what the Council considers to be less 

than substantial harm include: the use of previously developed land to deliver high quality housing 

in a sustainable location contributing to the character of the conservation area; delivering a mix 

of units to contribute to local housing needs; the temporary construction jobs during development; 

the increased Council Tax and New Homes Bonus attributed to the Council to contribute to social 

and community services; and increased population to sustain the village services. 
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 (iii)      Significant impact on the Setting of White Horse House  

5.45 The Council alleges that Plots 5 and 6 are unduly overbearing in scale and juxtaposition to WHH 

for the reasons referred to in a) to d) of (i) above. This reason for refusal fails to assess what was 

approved by the original planning permission and that it has been implemented in accordance 

with the approved plans and conditions. Given that the dwellings have been built in accordance 

with the approved drawings of the Implemented Permission, the original assessment by the 

Council in its committee report remains valid and appropriate. In any event, and without prejudice 

as previously explained to the Appellant’s position of lawful implementation of what was already 

approved, the differences (if any) from what was approved and what has been built, as also 

explained previously, are so minimal that there is no particular difference or differences that can 

be identified as being harmful. 

5.46 The Council states at paragraph 48 of the committee report for the Implemented Permission that 

the removal of the former industrial buildings from the Site “significantly enhanced the setting of 

‘White Horse House” as it has a very small curtilage with no rear garden. The Appellant agrees 

and supports this conclusion. The committee report went on to state that the dwellings are in 

keeping with the established character of the area i.e. an area with traditional form and no uniform 

height, and thus would create an “appropriate special setting” (paragraph 48) for WHH than the 

former slaughterhouse. No objection was therefore raised on harm to designated heritage asset 

grounds with regards the proposal’s impact on the setting and significance of WHH. 

5.47 However, in the s73 application, the Council states that the development, as built, represents 

overdevelopment and results in less than substantial harm to the setting of the listed building. It 

is the Appellant’s view that, in reaching this position, the Council does not correctly understand 

what it permitted under the Implemented Permission and has therefore failed to assess the 

implemented development in accordance with the permitted drawings, the decision notice, or take 

account of the necessary construction under build in the assessment of the impact on the setting 

of WHH.  

5.48 The construction of the properties at the finished heights is lawful development and within an 

acceptable range of the permitted drawings (when accounting for necessary under build). the 

Council therefore contradicts its own previous assessment and decision by saying that the 

dwellings now represent overdevelopment.  

5.49 As the dwellings have been constructed in accordance with the Implemented Permission, no 

further explanation is required as to how they conserve and enhance the setting of the listed 

building since this was confirmed by the Council through the granting of planning permission for 

the Implemented Permission.  

5.50 However, for completeness, the removal of unsightly industrial buildings which were located hard 

on the boundaries of 5 and 6 Cuckoo Hill and WHH substantially improves the setting of the latter 

listed building. It is apparent that the dwellings, by virtue of their design and layout, provide an 

appropriate setting for the listed building. The materials used have been purposefully chosen to 

accord with the palette of other buildings around the site and the wider conservation area, and 
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the setting of WHH. The finished floor levels of Plots 5 and 6, as necessitated to ensure the Site 

was level, does not alter the other dimensions of the permitted dwellings. Therefore, the impact 

of the development on the setting of the listed building remains unchanged and unharmed.     

5.51 The Council considers that the development proposal will lead to less than substantial harm to 

the designated asset of WHH. The Council does not include the conservation area in this section 

of the reason for refusal and no harm is therefore considered in relation to the Grade II listed 

building. The Council is required to take into account the public benefits of the development to 

weigh against any harm.  

5.52 In this case, the public benefits include: the use of previously developed land to deliver high quality 

housing in a sustainable location; delivering a mix of units to contribute to local housing needs; 

the temporary construction jobs during development; the increased Council Tax and New Homes 

Bonus attributed to the Council to contribute to social and community services; and increased 

population to sustain the village services.  

5.53 Paragraph 5.12 of the committee report for the s73 application states that in carrying out this 

balancing exercise, the relationship of Plots 5 and 6 to the listed building outweighs the wider 

benefits. This again demonstrates that the Council has failed to interpret the planning permission 

to understand the details approved and that the implemented development accords with the 

permitted details of the planning consent. In any event, as already explained, if there are any 

differences between the approved buildings and those that have been built, the changes are 

minimal and not harmful. It is therefore implausible to come to a different view in determining the 

s73 application to weigh this against the development. 

5.54 It is evident from the above that the Council fully considered the substantial weight to be given to 

the lack of harm to the setting of a heritage asset in its committee report for the Implemented 

Permission. Since the minor changes contained within the s73 application result in no material 

effect to WHH, the Council has erred in reaching a different conclusion regarding the impact of 

Plots 5 and 6 on WHH. Both plots have been implemented in accordance with the approved 

drawings and therefore do not result in any harm to the setting of WHH.  
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6.0 CONCLUSIONS 

6.1 The Council has not interpreted the planning consent, permitted drawings and planning conditions 

as the starting point in this case.   

6.2 The dwellings have been built in accordance with the approved drawings from the Implemented 

Permission. The differences in height and positioning of the plots alleged to by the Council are 

minor and are within reasonable construction tolerances, therefore having no material effect on 

residential amenity or the conservation area. Accordingly, there is no justifiable reason for why 

the Council chose to refuse the s73 application. 

6.3 The active CLEUD applications seek to confirm this lawful position of plots 1-6. 

6.4 The Council has not proactively engaged in seeking to limit the extent of this appeal, to limit its 

consideration to plots 5 & 6, as set out in the reason for refusal or in responding to the draft 

Statement of Common Ground. 

6.5 Only Plots 5 and 6 were raised within the reason for refusal for the refused s73 application. As 

this SoC has shown, none of the respective parts of the reason for refusal are applicable given 

that the dwellings have been lawfully implemented in accordance with interpreting the planning 

permission. In any event, any differences are minimal and not harmful to the character of Bures 

St Mary Conservation Area, or the setting of White Horse House, in any identifiable way. 

6.6 The finished ground levels and slab heights are fully in accordance with the Implemented 

Permission and the level of under build used was required to ensure that each of the plots had 

appropriate slab levels and that these slabs were level. This position is confirmed by previous 

appeal decisions (APP/Z1510/C/02/1097375 and APP/D0840/C/14/2215422: Appendix 4).  

6.7 The development, as built, is not materially different to the Implemented Permission. The s73 

application was submitted following request by the Council which failed to understand what it had 

granted within the Implemented Permission. The Council has therefore made an error in reaching 

a different conclusion to that which it correctly made under the Implemented Permission.  

6.8 An informal hearing is requested to provide the most appropriate way of testing the opposing 

arguments and properly discussing the earlier decision letters and legal approach to the legal 

meaning of a planning permission.  

6.9 The Council has therefore put the Appellant to considerable expense needed to pursue the 

separate CLEUDs for each plot and this s78 appeal following the s73 refusal. A full cost 

application is therefore also made against the Council on behalf of the Appellant for its 

unreasonable behaviour in refusing permission and also in (so far) not limiting the scope of the 

appeals to genuine issues.  
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Signed: ………………………………………………………………. 
 
On behalf Powerhaus Consultancy 
 
Date:   2 November 2018 …………………………………………………
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